
Court of Appeals of Georgia 

September 21, 2015 

TO: 	Mr. Daniel A. Spottsville, GDC977050, Coffee Correctional Facility, Post Office 
Box 650, Nicholls, Georgia 31554 

RE: 	A15A2253. Daniel Spottsville v. The State 

CHECK RETURN 

❑ Your check number 	in the amount of 	written on the account of your firm 
for the filing fee in 	 is enclosed. Please be advised that this 
Court is returning your check since the filing fee was already paid by 

CASE STATUS - DISPOSED 

The referenced appeal was dismissed on August 12, 2015. The remittitur issued 
on August 31, 2015, divesting this Court of any further jurisdiction of your case. 
The case is therefore, final. 

I am returning your documents to you. 

CASE STATUS - PENDING 

❑ The above referenced appeal is pending in your name before this Court. The appeal was 
docketed in the 	Term and a decision must be rendered by the Court by the end 
of the 	 Term which ends on 

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION 

❑ To appeal a probation revocation, you will need to file a Discretionary Application with this 
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary 
Application and the items you would need to include with your application. 

A Discretionary Application must be filed within 30 days of the stamped filed date on the 
order that you are appealing and the application must be accompanied by a proper Certificate 
of Service and a pauper's affidavit or the $80.00 filing fee. You must also comply with all 
the other applicable rules of Court regarding filing with the Court of Appeals of Georgia. 

Enclosed, please find a copy of the Rules of the Court of Appeals for your review. 
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Certificate of Service 
This is to certify that I have this day a served a true and correct copy of the within and 

foregoing document(s) upon the party(s) listed below by depositing a copy of the same in the 
United States mail in a properly addressed enveloped with adequate postage thereon or submitted 
same to the institutional legal mail system, to bellow addressee(s) 

Dal
c
iz

s
as)t

u
clute

o
L

t;r,, 
 

This"U  Day of ,20  2DIS  
Respectfully submitted, 

P Se 

Signature 	kS—rribicug  
Print: 	SqTalf1L-1,1-1 Mt/N.1c_  
GDC#: 	Ctql-OCO  
Address: aQii.c.05-v-c.,,,_447  

(7o&-go ,  
&Lae. 3t5  

W-711A-2e)kS 061-Tig- 9144Kis 
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IN THE SUPERIOR COURT OF MUSCOGEE COUNTY 
STATE OF GEORGIA 

201 i JUN -2 All 10: 26 
STATE OF GEORGIA 

v. 

DANIEL A. SPOTTSVILLE, 
Defendant. 	• 

* 
* 
* 
* 

ORDER 

Criminal Case No. SURgt:416 	CP  01 EURNCTEY 
SUF'ERIOR COURT 

Pending before this Court is the Defendant's pro se Renewal of Motion to Modify 
Sentence and to Correct a Void Judgment filed on April 6, 2015, claiming error in the 
sentence pronounced on December 17, 1998. Upon review and consideration of the 
motion and record, this Court finds as follows: 

1.  
Although styled as a "renewed" motion to modify, the record is devoid of any 

previous filing by this Defendant seeking a sentence modification. Consequently, this 
"renewal" motion, filed almost seventeen (17) years after sentence was pronounced, is 
untimely filed and subject to dismissal on this ground pursuant to 0.C.G.A. 17-10-1(f). 

2.  
Defendant also claims that his sentence is void because (1) the trial court did not 

sentence him pursuant to O.C.G.A. 17-10-6.2; (2) the trial court did not conduct a pre-
sentence hearing under O.C.G.A. 17-10-2(a); (3) the narrowly drawn indictment resulted 
in a "fatal variance" and an inconsistent verdict; (4) the trial court lacked jurisdiction over 
his prosecution; and (5) the evidence at trial and jury instructions were insufficient. 

3.  
This Defendant was found guilty of Aggravated Assault and two counts of Child 

Molestation following a two-day jury trial concluding on December 17, 1998. He was 
acquitted of the offenses of Rape and Burglary. He received concurrent twenty (20) year 
prison sentences for-the Aggravated Assault and one count of Child Molestation and a 
consecutive sentence of twenty (20) years with the first ten (10) years to serve in 
confinement on the remaining Child Molestation charge. Defendant's conviction was 
affirmed on direct appeal under docketing number #A03A007, with the Remittitur filed 
herein on July 23, 2003. 

4.  
Defendant incorrectly contends that O.C.G.A. 17-10-6.2 required the trial court to 

impose split sentences for the two sexual offenses. Although the sentencing judge 
exercised his discretion and imposed a split sentence for one count of Child Molestation, 
he was not compelled to do so for either sexual conviction as this code section did not 
exist when these crimes occurred.' 

I  Persons who commit crimes are to be convicted and sentenced under the laws existing when the crimes 
were committed. Fleming v. State, 271 Ga. 587 (1999). O.C.G.A. 17-10-6.2 was enacted in 2006 under Ga. 
Laws 2006, p.379, Section 21. It has no retroactive application since it represents neither a watershed rule 
of criminal procedure nor a change in substantive criminal law. State v. Sosa, 291 Ga. 734 (2012). 
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5.  
Contrary to the Defendant's assertion, the presiding judge, Hon. John D. Allen, 

conducted a pre-sentence hearing in full compliance with 0.C.G.A.17-10-2(a). Even so, 
the failure to hold a pre-sentence hearing in a non-capital case does not compel a finding 
of a void sentence where, as here, the trial court imposed sentences falling within the 
statutory range of punishment allowable by law. Williams v. State, 271 Ga. 686 (1999). 

6.  
Defendant also questions the jury's split verdict. The inconsistent verdict rule, 

however, was abolished in criminal eases in Georgia in Milam v. State, 255 Ga. 560 
(1986). A jury is entitled to believe part of the testimony of a witness and disbelieve other 
parts and such is sufficient to sustain its verdict. Allen v. State, 203 Ga. App. 359 (1992). 
Defendant's additional contention that a "fatal variance" resulted from the State's failure 
to allege the essential elements of the charged offenses in the indictment is not supported 
by the record. Furthermore, this claim is not cognizable in a motion to void sentence but 
must be timely asserted in a motion in arrest of judgment filed within the same term of 
court that the judgment was entered. Gholston v. State, 327 Ga. App. 790 (2014). 
Accordingly, this contention is also groundless. 

8.  
Defendant inaccurately maintains that the trial court lacked jurisdiction in this 

matter inasmuch as he was serving on active duty in the military when arrested. Section 
IV of Article VI of the Georgia Constitution expressly provides that venue lay in the 
county where the crime was committed. Additionally, the superior courts of this state 
have exclusive subject matter jurisdiction of all felony trials pursuant to O.C.G.A. 15-6-8. 
The indictment alleged and the State, in fact, offered proof at trial that the Defendant 
committed said offenses in Muscogee County, Georgia, where this prosecution took 
place. (Trial transcript, pgs. 145, 159, 164, 226-227). Thus, jurisdiction over this 
prosecution and the Defendant's person was properly conferred in the above-named case. 
Goodrum v. State, 259 Ga. App. 704 (2003). 

9.  
Defendant's remaining contentions, including attacks upon the sufficiency of the 

evidence and the propriety of certain jury instructions, are not properly remedied through 
a motion to void sentence since they challenge the conviction itself rather than the 
sentence imposed. Challenges as to procedure and fairness are not cognizable in a motion 
to void sentence. Collins v. State, 277 Ga. 586 (2004); Jones v. State, 322 Ga. App. 269 
(2014). 

ACCORDINGLY, the Court finds that the Defendant's pro se Renewal of Motion 
to Modify Sentence and Correct a Void Judgment is (1) HEREBY DISMISSED for lack 
of jurisdiction as to his untimely request to modify sentence and those claims not 
cognizable in a motion to void sentence; and (2) is HEREBY DENIED on all remaining 
grounds. 

SO ORDERED, this a /day of May, 2015. 

Ron Mullins, Judge 
Muscogee County Superior Court 
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This  0  day of , 2015. 

CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a true and correct copy of the foregoing 

Order in Case No. #SU98CR1445, by depositing the same in the United 

States Mail in an envelope with the requisite postage paid and affixed thereto and 

properly mailed and addressed to: 

Hon. George Lipscomb 
District Attorney's Office 
PO Box 1340 
Columbus, GA 31901 

Daniel Spottsville, GDC#977050 
Coffee State Prison 
PO Box 650 
Nicholls, GA 31554 

Martha Dicus, aw Clerk 
Superior Courts, Chattahoochee Judicial Circuit 
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IN THE SUPERIOR COURT OF MUSCOGEE COUNTY 
STATE OF GEORGIA 

STATE OF GEORGIA 

v. 

DANIEL SPOTTSVILLE, 
Defendant. 

CI imitial Case Nu. SU98CR.1445 

ORDER 

Pending before this Court is the Defendant's pro se Motion to Set Aside Judgment 
as Void filed on June 7, 2010. Said motion, however, lacks any indication that a copy has 
been furnished to opposing counsel in accordance with O.C.G.A. 17-1-1. "This State's 
rules of criminal procedure require the service of every written motion on each party 
absent authority for an ex parte hearing." Prater v. State, 222 Ga. App. 486 (1996). 

Failure to serve motions and hence give notice and an opportunity for the 
opposing party to respond prevents a ruling and would render any resulting order of no 
effect. Owens v. State, 258 Ga. App. 647 (2002). Therefore, before this Court can 
consider the Defendant's motion, the Defendant must conform to the dictates of 
O.C.G.A. 17-1-1(a). Until this has been accomplished, no further ruling will be issued in 
this matter. 

Accordingly, the Defendant's motion is HEREBY DISMISSED. 

L-17John D. Allen, Chief Judge 
Muscogee County Superior Court 

>41-- 
SO ORDERED, this 1day of July, 2010. 



, 2010. 

CERTIFICATE OF SERVICE 

I, Martha Dicus, Law Clerk to Judge John D. Allen, hereby certify that I have this 

day mailed one (1) copy of the foregoing Order, Case No. SU98CR1445, 

by depositing said copy in the USPS Mail in an envelope postage paid and properly 

addressed to: 

Hon. Julia Slater 
Office of the District Attorney 
Government Center, 3rd  floor 
Columbus, Ga. 31902 

Daniel Spottsville, #9977050 
Georgia State Prison 
300 First Avenue South 
Reidsville, GA 30499 

Thisabday of 

Martha Dicus, 
Law Clerk to the Hon. John D. Allen 
Superior Courts, Chattahoochee Judicial Circuit 


